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(1) Determine whether applications
meet prefiling requirements under
§400.27(b);

(m) Direct processing of applications,
including designation of examiners and
scheduling of hearings under §§400.27
and 400.32;

(n) Authorize minor modifications to
zone projects under §400.27(f);

(o) Review changes in sourcing under
§400.28(a)(3);

(p) Direct monitoring of zone activity
under §400.31(d);

(q) Direct reviews and make rec-
ommendations on requests for manu-
facturing/processing approvals under
§400.32(b);

(r) Determine questions of scope
under §400.32(c);

(s) Accept rate schedules and deter-
mine their sufficiency under
§400.42(b)(3);

(t) Review and decide zone rate com-
plaints cases under §400.42(b)(5);

(u) Make recommendations in cases
involving questions as to whether zone
activity should be prohibited or re-
stricted for public interest reasons, in-
cluding reviews under §400.43;

(v) Authorize under certain cir-
cumstances the return of ‘‘zone-re-
stricted merchandise’ for entry into
Customs territory under §400.44;

(w) Authorize certain duty-paid re-
tail trade under §400.45;

(x) Determine the format for the an-
nual reports of zone grantees to the
Board and direct preparation of an an-
nual report to Congress from the Board
under §400.46(d); and

(y) Designate an acting Executive
Secretary.

§400.13 Board headquarters.

The headquarters of the Board is lo-
cated within the U.S. Department of
Commerce (Herbert C. Hoover Build-
ing), Pennsylvania Avenue and 14th
Street, NW., Washington, DC 20230, as
part of the office of the Foreign-Trade
Zones staff.

Subpart C—Establishment and
Modification of Zone Projects

§400.21 Number and location of zones
and subzones.

(a) Number of zome projects—port of
entry entitlement. (1) Provided that the
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other requirements of this subpart are
met:

(i) Each port of entry is entitled to at
least one zone project;

(ii) If a port of entry is located in
more than one state, each of the states
in which the port of entry is located is
entitled to a zone project; and

(iii) If a port of entry is defined to in-
clude more than one city separated by
a navigable waterway, each of the cit-
ies is entitled to a zone project.

(2) Zone projects in addition to those
approved under the entitlement provi-
sion of paragraph (a)(1) of this section
may be authorized by the Board if it
determines that existing project(s) will
not adequately serve the public inter-
est (convenience of commerce).

(b) Location of zones and subzones—
port of entry adjacency requirements. (1)
The Act provides that the Board may
approve ‘‘zones in or adjacent to ports
of entry” (19 U.S.C. 81b).

(2) The ‘‘adjacency’ requirement is
satisfied if:

(i) A general-purpose zone is located
within 60 statute miles or 90 minutes’
driving time from the outer limits of a
port of entry;

(ii) A subzone meets the following re-
quirements relating to Customs super-
vision:

(A) Proper Customs oversight can be
accomplished with physical and elec-
tronic means; and

(B) All electronically produced
records are maintained in a format
compatible with the requirements of
the U.S. Customs Service for the dura-
tion of the record period; and

(C) The grantee/operator agrees to
present merchandise for examination
at a Customs site selected by Customs
when requested, and further agrees to
present all necessary documents di-
rectly to the Customs oversight office.

§400.22 Eligible applicants.

(a) In general. Subject to the other
provisions of this section, public or pri-
vate corporations may apply for a
grant of authority to establish a zone
project. The board will give preference
to public corporations.

(b) Public and non-profit corporations.
The eligibility of public and non-profit
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corporations to apply for a grant of au-
thority shall be supported by an ena-
bling legislation of the legislature of
the state in which the zone is to be lo-
cated, indicating that the corporation,
individually or as part of a class, is au-
thorized to so apply.

(c) Private for-profit corporations. The
eligibility of private for-profit corpora-
tions to apply for a grant of authority
shall be supported by a special act of
the state legislature naming the appli-
cant corporation and by evidence indi-
cating that the corporation is char-
tered for the purpose of establishing a
zone.

(d) Applicants for subzones—(1) Eligi-
bility. The following entities are eligi-
ble to apply for a grant of authority to
establish a subzone:

(i) The zone grantee of the closest
zone project in the same state;

(ii) The zone grantee of another zone
in the same state, which is a public
corporation, if the Board, or the Execu-
tive Secretary, finds that such sponsor-
ship better serves the public interest;
or

(iii) A state agency specifically au-
thorized to submit such an application
by an act of the state legislature.

(2) Complaints. If an application is
submitted under paragraph (d)(1) (ii) or
(iii) of this section, the Executive Sec-
retary will:

(i) Notify, in writing, the grantee
specified in paragraph (d)(1)(i) of this
section, who may, within 30 days, ob-
ject to such sponsorship, in writing,
with supporting information as to why
the public interest would be better
served by its acting as sponsor;

(ii) Review such objections prior to
filing the application to determine
whether the proposed sponsorship is in
the public interest, taking into ac-
count:

(A) The complaining zone’s structure
and operation;

(B) The views of State and local pub-
lic agencies; and

(C) The views of the proposed subzone
operator;

(iii) Notify the applicant and com-
plainants in writing of the Executive
Secretary’s determination;

(iv) If the Executive Secretary deter-
mines that the proposed sponsorship is
in the public interest, file the applica-
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tion (see §400.47 regarding appeals to
decisions of the Executive Secretary).

§400.23 Criteria for grants of author-
ity for zones and subzones.

(a) Zones. The Board will consider the
following factors in determining
whether to issue a grant of authority
for a zone project:

(1) The need for zone services in the
port of entry area, taking into account
existing as well as projected inter-
national trade related activities and
employment impact;

(2) The adequacy of the operational
and financial plans and the suitability
of the proposed sites and facilities,
with justification for duplicative sites;

(3) The extent of state and local gov-
ernment support, as indicated by the
compatibility of the zone project with
the community’s master plan or stated
goals for economic development and
the views of State and local public offi-
cials involved in economic develop-
ment. Such officials shall avoid com-
mitments that anticipate outcome of
Board decisions;

(4) The views of persons and firms
likely to be affected by proposed zone
activity; and

(5) If the proposal involves manufac-
turing or processing activity, the cri-
teria in §400.31.

(b) Subzones. In reviewing proposals
for subzones the Board will also con-
sider:

(1) Whether the operation could be lo-
cated in or otherwise accommodated by
the multi-purpose facilities of the zone
project serving the area;

(2) The specific zone benefits sought
and the significant public benefit(s) in-
volved supported by evidence to meet
the requirement in §400.31(c); and

(3) Whether the proposed activity is
in the public interest, taking into ac-
count the criteria in §400.31.

§400.24 Application for zone.

(a) In general. An application for a
grant of authority to establish a zone
project shall consist of a transmittal
letter, an executive summary and five
exhibits.

(b) Letter of transmittal. The trans-
mittal letter shall be currently dated
and signed by an authorized officer of
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the corporation and bear the corporate
seal.

(c) Executive summary. The executive
summary shall describe:

(1) The corporation’s legal authority
to apply;

(2) The type of authority requested
from the Board;

(3) The proposed zone site and facili-
ties and the larger project of which the
zone is a part;

(4) The project background, including
surveys and studies;

(5) The relationship of the project to
the community’s and state’s overall
economic development plans and objec-
tives;

(6) The plans for operating and fi-
nancing the project; and

(7) Any additional pertinent informa-
tion needed for a complete summary
description of the proposal.

(d) Exhibits. (1) Exhibit One (Legal
Authority for the Application) shall
consist of:

(1) A certified copy of the state ena-
bling legislation described in §400.22;

(ii) A copy of pertinent sections of
the applicant’s charter or organization
papers; and

(iii) A certified copy of the resolution
of the governing body of the corpora-
tion authorizing the official signing
the application.

(2) Exhibit Two (Site Description)
shall consist of:

(i) A detailed description of the zone
site, including size, location, address,
and a legal description of the area pro-
posed for approval; a table with site
designations shall be included when
more than one site is involved;

(ii) A summary description of the
larger project of which the zone is a
part, including type, size, location and
address;

(iii) A statement as to whether the
zone is within or adjacent to a customs
port of entry;

(iv) A description of zone facilities
and services, including dimensions and
types of existing and proposed struc-
tures;

(v) A description of existing or pro-
posed site qualifications including:
land-use zoning, relationship to flood-
plain, infrastructure, utilities, secu-
rity, and access to transportation serv-
ices;
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(vi) A description of current activi-
ties carried on in or contiguous to the
project;

(vii) If part of a port facility, a sum-
mary of port and transportation serv-
ices and facilities; if not, a summary
description of transportation systems
indicating connections from local and
regional points of arrival to the zone;
and

(viii) A statement as to the possibili-
ties and plans for zone expansion.

(3) Exhibit Three (Operation and Fi-
nancing) shall consist of:

(i) A statement as to site ownership
(if not owned by the applicant or pro-
posed operator, evidence as to their
legal right to use the site);

(ii) A discussion of the operational
plan (if the zone or a portion thereof is
to be operated by other than the grant-
ee, a summary of the selection process
used or to be used, the type of oper-
ation agreement and, if available, the
name and qualifications of the pro-
posed operator);

(iii) A brief explanation of the plans
for providing facilities, physical secu-
rity, and for satisfying the require-
ments for Customs automated systems;

(iv) A summary of the plans for fi-
nancing capital and operating costs, in-
cluding a statement as to the source
and use of funds; and

(v) The estimated time schedule for
construction and activation.

(4) Exhibit Four (Economic Justifica-
tion) shall include:

(i) A statement of the community’s
overall economic goals and strategies
in relation to those of the region and
state;

(ii) A reference to the plan or plans
on which the goals are based and how
they relate to the zone project;

(iii) An economic profile of the com-
munity including identification and
discussion of dominant sectors in
terms of percentage of employment or
income, area resources and problems,
economic imbalances, unemployment
rates, area foreign trade statistics, and
area port facilities and transportation
networks;

(iv) A statement as to the role and
objective of the zone project, and a jus-
tification for each of the proposed
sites;
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(v) A discussion of the anticipated
economic impact, direct and indirect,
of the zone project, including ref-
erences to public costs and benefits,
employment, U.S. international trade,
and environmental impact;

(vi) A statement as to the need for
zone services in the community, with
information on surveys of business, and
specific expressions of interest from
proposed zone users, with letters of in-
tent from those firms that are consid-
ered prime prospects; and

(vii) A description of proposed manu-
facturing and processing operations, if
applicable, with information covering
the factors described in §400.31(b), in-
cluding the nature and scope of the op-
eration and production process, mate-
rials and components used, items to be
foreign sourced with relevant tariff in-
formation, zone benefits anticipated
and how they will affect the firm’s
plans, and the economic impact of the
operation on the community and on re-
lated domestic industries.

(5) Exhibit Five (Maps) shall consist
of:

(i) The following maps and drawings:

(A) State and county maps showing
the general location of the zone in
terms of the area’s transportation net-
work;

(B) A local community map showing
in red the location of the proposed
zone; and

(C) A detailed blueprint of the zone
or subzone area showing zone bound-
aries in red, with dimensions and metes
and bounds, or other legal description,
and showing existing and proposed
structures.

(ii) Proposals involving existing
zones shall include a drawing showing
existing zone sites and the proposed
changes.

(e) Additional information. The Board
or the Executive Secretary may re-
quire additional information needed to
adequately evaluate a proposal.

(f) Amendment of application. The
Board or the Executive Secretary may
allow amendment of the application.

(g) Drafts. Applicants may submit a
draft application to the Executive Sec-
retary for review.

(h) Format and number of copies. Un-
less the Executive Secretary alters the
requirements of this paragraph, submit
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an original and 8 copies of the applica-
tion on 8%” x 11”7 (216 x 279 mm) paper.
Exhibit Five of the original application
shall contain full-sized maps, and cop-
ies shall contain letter-sized reduc-
tions.

(i) Where to file. Address and mail the
application to the Secretary of Com-
merce, Attention: Executive Secretary,
Foreign-Trade Zones Board, U.S. De-
partment of Commerce, Pennsylvania
Avenue and 14th Street, NW., Wash-
ington, DC 20230.

(Approved by the Office of Management and
Budget under control number 0625-0139)

[66 FR 50798, Oct. 8, 1991, as amended at 62 FR
53535, Oct. 15, 1997]

§400.25 Application for subzone.

(a) In general. An application to es-
tablish a subzone as part of a proposed
or existing zone shall be submitted in
accordance with the format in §400.24,
except that the focus of the informa-
tion provided in Exhibit Four shall be
on the specific activity involved and its
net economic effect. The information
submitted in Exhibit Four shall in-
clude:

(1) A summary as to the reasons for
the subzone and an explanation of its
anticipated economic effects;

(2) Identity of the subzone user and
its corporate affiliation;

(3) Description of the proposed activ-
ity, including:

(i) Products;

(ii) Materials and Components;

(iii) Sourcing plans (domestic/for-
eign);

(iv) Tariff rates and other import re-
quirements or restrictions;

(v) Information to assist the Board in

making a determination under
§§400.31(b)(1)(iii) and 400.31(b)(2);

(vi) Benefits to subzone user;

(vii) Information required in

§400.24(d)(4)(vii);

(viii) Information as to whether al-
ternative procedures have been consid-
ered as a means of obtaining the bene-
fits sought;

(ix) Information on the industry in-
volved and extent of international
competition; and

(x) Economic impact of the operation
on the area;

(4) Reason operation cannot be con-
ducted within a general-purpose zone;
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(5) Statement as to environmental
impact; and

(6) Any additional information re-
quested by the Board or the Executive
Secretary in order to conduct the re-
view. The Executive Secretary may
issue guidelines as to the kind of de-
tailed information needed for various
types of subzone cases.

(b) Burden of proof. An applicant for a
subzone must demonstrate to the
Board that the proposed operation
meets the criteria in §400.23(b).

(Approved by the Office of Management and
Budget under control number 0625-0139)

§400.26 Application for expansion or
other modification to zone project.

(a) In general. (1) A grantee may
apply to the Board for authority to ex-
pand or otherwise modify its zone
project.

(2) The Executive Secretary, in con-
sultation with the Port Director, will
determine whether the proposed modi-
fication involves a major change in the
zone plan and is thus subject to para-
graph (b) of this section, or is minor
and subject to paragraph (c) of this sec-
tion. In making this determination the
Executive Secretary will consider the
extent to which the proposed modifica-
tion would:

(i) Substantially modify the plan
originally approved by the Board; or

(ii) Expand the physical dimensions
of the approved zone area as related to
the scope of operations envisioned in
the original plan.

(b) Major modification to zone project.
An application for a major modifica-
tion to an approved zone project shall
be submitted in accordance with the
format in §400.24, except that:

(1) Reference may be made to current
information in an application from the
same applicant on file with the Board;
and

(2) The content of Exhibit Four shall
relate specifically to the proposed
change.

(c) Minor modification to zone project.
Other applications or requests under
this subpart, including those for minor
revisions of zone boundaries, grant of
authority transfers, or time exten-
sions, shall be submitted in letter form
with information and documentation
necessary for analysis, as determined

72

15 CFR Ch IV (1-1-12 Edition)

by the Executive Secretary, who shall
determine whether the proposed
change is a minor one subject to this
paragraph (c) instead of paragraph (b)
of this section (see, §400.27(f)).

(d) Applications for other revisions to
grants of authority. Applications or re-
quests for revisions to grants of au-
thority, such as restriction modifica-
tions, shall be submitted in letter form
with information and documentation
necessary for analysis, as determined
by the Executive Secretary. If the
change involves removal or significant
modification of a restriction included
by the Board in a grant of authority,
the review procedures of §400.32 shall
apply. If not, the procedure set forth in
§400.27(f) shall apply.

(Approved by the Office of Management and
Budget under control number 0625-0139)

[66 FR 50798, Oct. 8, 1991, as amended at 62 FR
53535, Oct. 15, 1997]

§400.27 Procedure for processing ap-
plication.

(a) In general. This section outlines
the procedure followed in processing
applications submitted under §§400.24—
400.26. In addition, it sets forth the
time schedules which will normally be
applied in processing applications. The
schedules will provide guidance to ap-
plicants with respect to the time
frames for each of the procedural steps
involved in the Board’s review. Under
these schedules, applications involving
manufacturing or processing activity
would be processed within 1 year, and
those not involving such activity,
within 10 months. While the schedules
set forth a standard time frame, the
Board may determine that it requires
additional time based on special cir-
cumstances, such as when the public
comment period must be reopened pur-
suant to paragraphs (d)(2)(v)(B) and
(d)(3)(vi)(B) of this section.

(b) Prefiling review. Applications sub-
ject to §400.29 shall be accompanied
with a check in accordance with that
section, and will be dated upon receipt
at the headquarters of the Board. The
Executive Secretary will determine
whether the application satisfies the
requirements of §§400.22-400.24, 400.25,
400.26, 400.32, and other applicable pro-
visions of this part.
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(1) If the application is deficient, the
Executive Secretary will notify the ap-
plicant within 20 days of receipt of the
application, specifying the deficiencies.
The applicant shall correct the defi-
ciencies and submit the correct appli-
cation within 30 days of notification.
Otherwise, the application (original)
will be returned.

(2) If the application is sufficient, the
Executive Secretary will within 45 days
of receipt of the application:

(i) Formally file the application,
thereby initiating the proceeding or re-
view;

(ii) Assign a case docket number in
cases requiring a Board order; and

(iii) Notify the applicant.

(c) Procedure—Executive Secretary re-
sponsibilities. After initiating a pro-
ceeding based on an application under
§§ 400.24-400.25, or 400.26(b), the Execu-
tive Secretary will:

(1) Designate an examiner to conduct
a review and prepare a report with rec-
ommendations for the Board;

(2) Publish in the FEDERAL REGISTER
a notice of the formal filing of the ap-
plication and initiation of the review
which includes the name of the appli-
cant, a description of the zone project,
information as to any hearing sched-
uled at the outset, and an invitation
for public comment, including a time
period during which the public may
submit evidence, factual information,
and written arguments. Normally, the
comment period will close 60 days after
the date the notice appears, except
that, if a hearing is held (see, §400.51),
the period will not close prior to 15
days after the date of the hearing. The
closing date for general comment will
ordinarily be followed by an additional
15-day period for rebuttal comments;

(3) Send copies of the filing and initi-
ation notice and the application to the
Commissioner of Customs and the Port
Director, or a designee;

(4) Arrange for hearings, as appro-
priate;

(5) Transmit the reports and rec-
ommendations of the examiner and of
the officials identified in paragraph
(c)(3) of this section to the Board for
appropriate action; and

(6) Notify the applicant in writing
and publish notice in the FEDERAL REG-
ISTER of the Board’s determination.
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(d) Case reviews—procedure and time
schedule—(1) Customs review. The Port
Director, or a designee, in accordance
with agency regulations and directives,
will submit a technical report to the
Executive Secretary within 45 days of
the conclusion of the public comment
period described in paragraph (c)(2) of
this section.

(2) Erxaminers reviews—non-manufac-
turing/processing. Examiners assigned to
cases not involving manufacturing or
processing activity shall conduct a re-
view taking into account the factors
enumerated in §400.23 and other appro-
priate sections of this part, which shall
include:

(i) Conducting or participating in
necessary hearings scheduled by the
Executive Secretary;

(ii) Reviewing case records, including
public comments;

(iii) Requesting information and evi-
dence from parties of record;

(iv) Developing information and evi-
dence necessary for evaluation and
analysis of the application in accord-
ance with the criteria of the Act and
this part;

(v) Preparing a report with rec-
ommendations to the Board and sub-
mitting it to the Executive Secretary
within 120 days of the close of the pe-
riod for public comment (see, para-
graph (c)(2) of this section).

(A) If the report is unfavorable to the
applicant, it shall be considered a pre-
liminary report and the applicant shall
be notified within 5 days (in writing or
by phone) and given 30 days from the
date of notification in which to respond
to the report and submit additional
evidence.

(B) If the response contains new evi-
dence on which there has not been an
opportunity for public comment, the
Executive Secretary will publish notice
in the FEDERAL REGISTER after comple-
tion of the review of the response. The
new material will be made available for
public inspection and the FEDERAL
REGISTER notice will invite further
public comment for 30 days, with an
additional 15-day period for rebuttal
comments.

(C) The Customs adviser shall be no-
tified when necessary for further com-
ments, which shall be submitted within
45 days after notification.
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(D) The examiners report in a situa-
tion under paragraph (d)(2)(v)(A) of this
section shall be completed and sub-
mitted to the Executive Secretary
within 30 days after receipt of addi-
tional evidence or notice from the ap-
plicant that there will be none; except
that, if paragraph (d)(2)(v)(B) of this
section applies, the report will be sub-
mitted within 30 days of the close of
the period for public comment.

(3) Examiners reviews—cases involving
manufacturing or processing activity. Ex-
aminers shall conduct a review taking
into account the factors enumerated in
§400.23, §400.31, and other appropriate
sections of this part, which shall in-
clude:

(i) Conducting or participating in
hearings scheduled by the Executive
Secretary;

(ii) Reviewing case records, including
public comments;

(iii) Requesting information and evi-
dence from parties of record;

(iv) Developing information and evi-
dence necessary for analysis of the
threshold factors and the economic fac-
tors enumerated in §400.31;

(v) Conducting an analysis to in-
clude:

(A) An evaluation of policy consider-
ations pursuant to §§400.31(b)(1)(i) and
400.31(b)(1)(ii);

(B) An evaluation of the economic
factors enumerated in §§400.31(b)(1)(iii)
and 400.31(b)(2), which shall include an
evaluation of the economic impact on
domestic industry, considering both
producers of like products and pro-
ducers of components/materials used in
the manufacture/processing or assem-
bly of the products. The evaluation will
take into account such factors as mar-
ket conditions, price sensitivity, de-
gree and nature of foreign competition,
effect on exports and imports, and the
net effect on U.S. employment;

(vi) Conducting appropriate industry
surveys when necessary; and

(vii) Preparing a report with rec-
ommendations to the Board and sub-
mitting it to the Executive Secretary
within 150 days of the close of the pe-
riod for public comment:

(A) If the report is unfavorable to the
applicant, it shall be considered a pre-
liminary report and the applicant shall
be notified (in writing or by phone) and
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given 45 days from the date of notifica-
tion in which to respond to the report
and submit additional evidence perti-
nent to the factors considered in the
report.

(B) If the response contains new evi-
dence on which there has not been an
opportunity for public comment, the
Executive Secretary will publish notice
in the FEDERAL REGISTER after comple-
tion of the review of the response. The
new material will be made available for
public inspection and the FEDERAL
REGISTER notice will invite further
public comment for 30 days, with an
additional 15-day period for rebuttal
comments.

(e) Procedure—Completion of review—
(1) The Executive Secretary will cir-
culate the examiners report with rec-
ommendations to Board members for
their review and votes (by resolution).

(2) The Treasury and Army Board
members will return their votes to the
Executive Secretary within 30 days,
unless a formal meeting is requested
(see, §400.11(d)).

(3) The Commerce Department will
complete the decision process within 15
days of receiving the votes of both
other Board members, and the Execu-
tive Secretary will publish the Board
decision.

(f) Procedure—Application for minor
modification of zone project. (1) The Ex-
ecutive Secretary, with the concur-
rence of the Port Director, will make a
determination in cases under §400.26(c)
involving minor changes to zone
projects that do not require a Board
order, such as boundary modifications,
including certain relocations, and will
notify the applicant in writing of the
decision within 30 days of the deter-
mination that the application or re-
quest can be processed under §400.26(c).

(2) The Port Director shall provide
the decision as to concurrence within
20 days after being notified of the re-
quest or application.

[66 FR 50798, Oct. 8, 1991, as amended at 62 FR
535635, Oct. 15, 1997]

§400.28 Conditions, prohibitions and
restrictions applicable to grants of
authority.

(a) In general. Grants of authority
issued by the Board for the establish-
ment of zones or subzones, including
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those already issued, are subject to the
Act and this part and the following
general conditions or limitations:

(1) Approvals from the grantee and
the Port Director, pursuant to 19 CFR
part 146, are required prior to the acti-
vation of any portion of an approved
zone project; and

(2) Approval of the Board or the Com-
merce Department’s Assistant Sec-
retary for Import Administration pur-
suant to subpart D of this part is re-
quired prior to the commencement of
manufacturing beyond the scope of
that approved as part of the applica-
tion or pursuant to reviews under this
part (e.g., new end products, significant
expansions of plant production capac-
ity), and of similar changes in proc-
essing activity which involves foreign
articles subject to quantitative import
controls (quotas) or results in articles
subject to a lower (actual or effective)
duty rate (inverted tariff) than any of
their foreign components.

(3) Sourcing changes—(i) Notification
requirement. The grantee or operator of
a zone or subzone shall notify the Exec-
utive Secretary when there is a change
in sourcing for authorized manufac-
turing or processing activity which in-
volves the use of new foreign articles
subject to quotas or inverted tariffs,
unless—

(A) Entries for consumption are not
to be made at the lower duty rate; or

(B) The product in which the foreign
articles are to be incorporated is being
produced for exportation.

(i1) Notification procedure. Notifica-
tion shall be given prior to the com-
mencement of the activity, when pos-
sible, otherwise at the time the new
foreign articles arrive in the zone or
are withdrawn from inventory for use
in production. Requests may be made
to the Executive Secretary for author-
ity to submit notification of sourcing
changes on a quarterly federal fiscal
year basis covering changes in the pre-
vious quarter.

(iii) Reviews. (A) Upon notification of
a sourcing change under paragraph
(a)(3)(1) of this section, within 30 days,
the Executive Secretary will conduct a
preliminary review of the changes in
relation to the approved activity to de-
termine whether they could have sig-
nificant adverse effects, taking into ac-
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count the factors enumerated in
§400.31(b), and will submit a report and
recommendation to the Commerce De-
partment’s Assistant Secretary for Im-
port Administration, who shall deter-
mine whether review is necessary. The
procedures of §400.32(b) shall be used in
these situations when appropriate.

(B) The Board or the Commerce De-
partment’s Assistant Secretary for Im-
port Administration may, based on
public interest grounds, prohibit or re-
strict the use of zone procedures in re-
gard to the change in sourcing, includ-
ing requiring that items be placed in
privileged foreign status (19 CFR 146.41)
upon admission to a zone or subzone.

(C) The Executive Secretary shall di-
rect reviews necessary to ensure that
activity involved in these situations
continues to be in the public interest.

(4) Prior to activation of a zone, the
zone grantee or operator shall obtain
all necessary permits from federal,
state and local authorities, and except
as otherwise specified in the Act or
this part, shall comply with the re-
quirements of those authorities.

(5) A grant of authority for a zone or
a subzone shall lapse unless the zone
project (in case of subzones, the
subzone facility) is activated, pursuant
to 19 CFR part 146, and in operation not
later than five years from:

(i) A Board order (authorizing the
zone or subzone) issued after November
7,1991; or

(ii) November 7, 1991.

(6) A grant of authority approved
under this subpart includes authority
for the grantee to permit the erection
of buildings necessary to carry out the
approved zone project subject to con-
currence of the Port Director.

(7) Zone grantees, operators, and
users shall permit federal government
officials acting in an official capacity
to have access to the zone project and
records during normal business hours
and under other reasonable cir-
cumstances.

(8) A grant of authority may not be
sold, conveyed, transferred, set over, or
assigned (FTZ Act, section 17; 19 U.S.C.
81q). Private ownership of zone land
and facilities is permitted provided the
zone grantee retains the control nec-
essary to implement the approved zone
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project. Should title to land or facili-
ties be transferred after a grant of au-
thority is issued, the =zone grantee
must retain, by agreement with the
new owner, a level of control which al-
lows the grantee to carry out its re-
sponsibilities as grantee. The sale of a
zone site or facility for more than its
fair market value without zone status
could, depending on the circumstances,
be subject to section 17 of the Act.

(9) A grant of authority will not be
construed to make the zone grantee
automatically liable for violations by
operators, users, or other parties.

(b) Additional conditions, prohibitions
and restrictions. Other requirements,
conditions or restrictions under Fed-
eral, State or local law may apply to
the zone or subzone authorized by the
grant of authority.

(c) Revocation of grants of authority—
(1) In general. As provided in this sec-
tion, the Board can revoke in whole or
in part a grant of authority for a zone
or subzone whenever it determines that
the zone grantee or, in the case of
subzones, the subzone operator, has
violated, repeatedly and willfully, the
provisions of the Act.

(2) Procedure. When the Board has
reason to believe that the conditions
for revocation, as described in para-
graph (a) of this section, are met, the
Board will:

(i) Notify the zone or subzone grantee
in writing stating the nature of the al-
leged violations, and provide the grant-
ee an opportunity to request a hearing
on the proposed revocation;

(ii) Conduct a hearing, if requested or
otherwise if appropriate;

(iii) Make a determination on the
record of the proceeding not earlier
than 4 months after providing notice to
the zone grantee under paragraph (b)(1)
of this section; and

(iv) If the Board’s determination is
affirmative, publish notice of revoca-
tion of the grant of authority in the
FEDERAL REGISTER.

(3) As provided in section 18 of the
Act (19 U.S.C. 8lr(c)), the zone or
subzone grantee may appeal an order of
the Board revoking the grant of au-
thority.

[56 FR 50798, Oct. 8, 1991; 56 FR 65833, Dec. 19,
1991, as amended at 62 FR 53535, Oct. 15, 1997]
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§400.29 Application fees.

(a) In general. This section sets forth
a uniform system of charges in the
form of fees to recover some costs in-
curred by the Foreign-Trade Zones
staff of the Department of Commerce
in processing the applications listed in
paragraph (b) of this section. The legal
authority for the fees is 31 U.S.C. 9701,
which provides for the collection of
user fees by agencies of the Federal
Government.

(b) Uniform system of user fee charges.
The following graduated fee schedule
establishes fees for certain types of ap-
plications and requests for authority
based on their average processing time.
Applications combining requests for
more than one type of approval are
subject to the fee for each category.

(1) Additional general-purpose zones

(§400.24; §400.21(2)(2)) ..cvueennen. ... $3,200
(2) Special-purpose subzones (§400.25):
(i) Non-manufacturing/processing
or less than three products ......... 4,000
(ii) Manufacturing/processing—
three or more products ................ 6,500
(3) Expansions (§400.26(b)) ....cccevvnvnnnn. 1,600

(c) Applications submitted to the
Board shall include a check drawn on a
national or state bank or trust com-
pany of the United States or Puerto
Rico in the amount called for in para-
graph (b) of this section. Uncertified
checks must be acceptable for deposit
by a Federal Reserve bank or branch.

(d) Applicants shall make their
checks payable to the U.S. Department
of Commerce ITA. The checks will be
deposited by ITA into the Treasury re-
ceipts account. If applications are
found deficient under §400.27(b)(1), or
withdrawn by applicants prior to for-
mal filing, refunds will be made.

Subpart D—Manufacturing and
Processing Activity—Reviews

§400.31 Manufacturing and processing
activity; criteria.

(a) In general. Pursuant to section
15(c) of the Act (19 U.S.C. 8lo(c)), the
Board has authority to restrict or pro-
hibit zone activity ‘‘that in its judg-
ment is detrimental to the public in-
terest.” When evaluating zone and
subzone manufacturing and processing
activity, either as proposed in an appli-
cation, in a request for manufacturing/
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